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5/1/69
Second Supplement to Memorandum 69-59

Subject: Study 50 - Leases {Senate Bill 101)

The Assembly Judiciary Committee approved Senate Bill 101 subject
to the requirement that a provision be added to the bill that the lessee
be given notice of the terms and conditions of any new lease of the property
in any case vhere he has made a payment that he mey be entitled to recover.

Attached as Fxhibit I is a draft of such a provision and the related
compment. When the draft is approved by the Commission, I will go over it
with the Chalrman of the Assembly Judiclary Committee and, when he is
satisfied with it, all committee members will be provided with a copy.
If no objections are received, the bill will be reported "dc pass as
amended."

Amendment 3 is requested by the California Iand Title Assgeiation,
was previcusly approved by the Commission, and is not a substantive change.

Respectfully submitted,

John H. DeMoully
Executive Secretery



2rd Supp. Memorandum 69-59
"EXRIBIT I
AMENDMENT TO SB 101 AS AMENDED IN SENATE MARCH 3, 1969
AMENDMENT 1
In the line of the title of the printed bill as amended in Senate
March 3, 1969, after "1951.6," insert:
1951.7,
AMENDMENT 2
On page 3, between lines 40 and 41, insert:

Sec. 5.5. Bection 1951.7 is added to the Civil Code, to read:

1951.7. (a)} As used in this section, "advance payment" meaps
moneys pald to the lessor of reml property as prepayment of rent,
or as a deposit to secure faithful performance of the terms of the
lease, or as the substantial equivelent of either of these.

{(b) If the lessee has made an advance payment and the lease is
terminated pursuant to Section 1951.2, the lessor shall send a written
notice to the lessee 1f he relets the property. The notice shall be
sent by first class mall to the last known address of the lessee not
later than 30 days after the new lessee takes possession of the
property.

(c) The notice shall state that the property has been relet,
the name and address of the new lessee, and the terms and copditions
of the reletting. Where the property is relet under a written lease,
the lessor may comply with the requirement that the terms and condi-
tions of the reletting be stated in the notice:

(1) By attaching a copy of the lease to the notice;

{2) If the lemse has been recorded, by stating in the notice
the date and place of recording, including the volume and page or
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other identification of the record; or

(3) By stating in the notice that the lessee or his represen-
tative may examine and make copies of the lease at such reasonable

times and places as are specified in the notice.

AMENDMENT 3
On page %, line 23, after "Where" insert:

a lease or



Comment to Section 1951.7

Comment. Section 1951.7 does not in any way affect the right of the
lessor to recover dameges nor the right of a lessee to recover prepaid
rent, a security deposit, or other similar advance payment. The section
is included merely to provide a means whereby the lessee may obtain the
information concerning the reletting of the property when his lease has

been terminated under Section 1951.2.
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Hm. ._E&Re’iﬂecks, Pr-‘es‘idéﬁ: of :ﬂte S"ém}a L o

" Dear Mr. President: The Senate Committes gﬁ: gudigﬁ;y '-‘hiqﬁf'énha.f s
_sidered the following bill and ‘mude the ‘Epﬂnmi.ug-.regemmencgitipq Feo

Senate Bil? 101~ Awend and Do Pass as Amended””

. The Committos herewith mubmits & report eﬁﬁ(éer.nihg‘-\ghig bﬂl. The e
Comruittee believes that this report will prove helpfsl in'determining - -
R E N A ) o e b L

egtilativesgtent, vyt R
<. v, Resplethully sabmitted, * " <

~ BEPORT-OF SENATE COMMITIES ON JUDICIARY

et e ON SENATE BILL 161 .

In order to nidicate yore fully its intent with respeet tnSemde Bill

- Pobruary 27, 1989 -

* GRUNSKY, Chaitmen

101, the Senate Committes on Judiejinry -makes the following seport,

. Excapt for ‘the revised Gomnim;é;ﬁef{@g béjﬁ,"thefﬂqmm‘gﬁg gom- o
tained wnder the varions. seetions of Senate Bill 101 &y set-omtin the. ..
Srommendation of the California. Law Bevivion Conimission Belating
Fa Real;??‘w_erfy?li&m {October 19683 refléet the intent of $he Senate

Committes. ity approving Senate Bilt-101. - -

e following revised Comments to Civil Code Sections 10513 xad =~
1952 as proposed to be eneted by Senate Bill 301 slso reflect the in.
tent of the Sgnate“ﬂomm@_ttée‘;@‘ Jﬁdieia;y“_in'apprp?ih'gﬁeg&té Bill: -

C 0% R
" Ciyil Oode Section 1951.% {néw) . -

e

88 - Section 19512 statey the seasiice ufdamage&whenthe

‘rent.”” See Section 1951, ,.

Nothing in Section 18512 sffects the rules of law that dbtermie "~ -

- when the lessor may terminate thie léssee’s right to. possession. ’S%_ggﬁ-
erally 2 Witkin, Summary. of Californis Lasw Beal Property §§ 276278
¢+ {1860, Thus, for example
Tight ‘to ‘possetsion miy beé

§ 278. Likewise, nothing in’Bestion 19512 affeets auy right: the lessee -

,,,,,

* . ‘may have 1o anoffsct spainst the damuges otherwisé recoverable under.
" the seetion. For sxample, where the essse has 8 olaim based on the fajl.

-ure of the lessor to perform all of his obligntiony Tinder the lesss, Sec:

tion 19512 does nok affect the right of the lesios fo have the emgunt
‘he is entitled 1o recover from ihe lessor on: sueh- claim offset against .

the demages otherwise ‘recoverable under the section,
" Bubdivisions (a) and (). Under piragraph .

A

* -the Jesaor.is entitléd to tecover the ynpaid .rént_{-whwh"h;:d"héem_ei;gngﬂ .
- at the time the leaké__tefminatgd;_fufa:ﬁ;mt,tﬂ;aﬂh&iﬁﬁm_{h}',-inw ER
-must be added to such rent gt sach: lawfal rate as _maff}i‘aisj}ee,iﬁﬂﬁ’ig N
- the lease or, if none is specified, at the legal rote of sevex; perespt. In: -

ferest accrues on each mmpaid rental” stallment from the. time it be- -

vomes due nntil the time of awitd, ie., the entry of Jndgment or the ..

~

B lessee breaches the Yease and abindons the property or when his right
to possession is terminated by the lessor because ‘of a breach of the -~
leasy. As used in this section, “rent”? h@udeﬂi“‘cl_mrgm‘cqﬁi?ala?gt do

ihe Iossor’s right fo feriinate. the Tessse’s .
Waived ‘under.cepfain cireumstances. Jd, gt~ -

) of subdivision [4). . -
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smular point of de,tmmmanmi if the. matter is (Lt;rmmed h}f a tribanal..
other than a eonrt, :

A similar computation is made under garagmph {2) of subdlmmn
(&) except that.the lessee may prove thut n eertain amount of rental

~ows eould hdve been reamnﬂirlv aveidnd, The lessor-is entitled to in- -
~ terest only on the amcint by which each réntal msta{lment exceeds the

amount 6f avoidable rental foss for that rent period;
The lump sun award of fotre rentals tndor pamgraph £3) of sibs

 division (a) is discounted pursaant. +o subdivision: {b) to refeit pre-
payment. The amount by whieh umh future rfntaﬁ installment exeeeds

the emount of aveidable resital Inss fbr that Fent period is disechuted
from the dus date under the:luase to the time of award.at the diseonnt

‘rate of tlie Federal Reésmrve Bank of Ban Pramises plus-cne péreent,

Judicial notiee ean bn taken uf rl‘m« Tate: pummmt to Eﬂdence Gode
Section 452(h)Y.

- In determining . the am{auut rm-nwmh’re under pam,_rrap}as (2“ a.u‘d
(3) of subdivision (&}, the lessee is entitled to have offset againsg the
unpaid rent wot merplv all sunes the lessor has teeeived or will receive
by virtué of a reletting of the property whish has aetually been ae-
complished hnt also ol ‘s that the lessée can prove the lessor conld

- bave obtained or eanld abtdm bv rxd'ng teéémmblv in, ml?ttmg ﬁae :
'pmperty S
The. gemra] pi-mupleﬁ ﬁsat govirn mltlgatum r;f damagﬁa app}y i -

detevml_nmg whai cengtitutes a‘ Creatal logs that ihe lessss proves’ e
could, be. ‘ ‘reasonably, avoided.’ Tﬁeue pritiiples were safunarized in

Oreen v, Smitk, 261 detr ba] App 4?3 4‘3'?’-44*38 b? uiﬁ "Riptr. ?96

TH0-200) (1968;,_ S

~ A plarmtiff cannot he r’u!lipbns:ated to‘r d.imwrea Whmh h? s:onld
have. avoided Wy rousimabie sffort. or e*;pmdlmr v S The fre.
‘quent statement of [hec; :’lfitjpft dncthe tormis of A - giui;'r Amposed
ot the injured party’ hav hern {-mt!emed on the theory that -a
" hreseh of ﬂm "du*& 2 f?GE* n-zt give Tisp to o dovrelative. vigks of

ceation, L Tt ds pechaps nierc. seenrate to soy that the Wmn"liut.r ’

g mot *'a—qmrud to compeasate the jnjured ;mrt“ for damapes whleb
are avoidalls by reascnable - {*ﬁ*nr'r oft the latter’s pare . o
The doetvine dﬂ?% nnt vedquire the injured party to take. meuss
~twes which are nureisonable or ipractical or whiek wounld involye
expenditnres disproporiionate o the los:
which may be beyond his financial means. - The reasonableness
" of the effarts of the maumd varty must be m&gﬂﬂ in the Hght of, "
the sttuation confrontinge nim at the timo the lows was: thireatened
. angd-nol by the mdmmnnt of hitdsieht. &, . The faee el bedsons

able meswures other than the’ one takerr wonld have ayeided. datne
- age- 1 not, 1n sd of fiself, proof of the faet thai thc it taken,-,f :

though nrnsuecessful, was wurcasonable. . . . “If a-choice of fwo
-reasotinble eotrscy presents itself. the person whoss, wrong: furced

~ the Bﬁﬂl&‘t samnot: comblain that one rather than fhe other s -
chosen.”” | .. The standard by which. the reasomableness of the
injured part? s efforts 45 to be messured i mot as-High as the
standard required n cther aveas of Jaw. , .. It is sufficient if he
acts reasonably and with due ehhgenee in gm& taith. {Gx&aﬁuns
omitted.]” - : o

sought to be avoided sr -

1
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Paragraph (4) of subdivision (a} makes clear that the measure of
lessor’s rocoverabls damages. is not limited te damages for the loss .
of “past and future rentals, This paragraph adopts lnguegs. used in
Civil Cude Seection 3300 and provides, in substanee; that all of “the:
other damages & person is entitled to reeover for the hreach of & von< -

txact may be recovered by a lessor for the breach of his lease. Fop B
ample, to the extent that he would not bave had to jnenr saek expongeg. .

had the lessee performed his obligations ander -the lease, the lessor is
entitled to recover his reasonsble expenses in rétaking possession of the
Property, in making repairs that the lesses was obligated to miake ‘in
prepering the property for reletting, snd in reletting -the property. -
Othier damages necessary to eompensate the lessor for all of the détii-

ment prozimately caused by the lossee would melude damages for the . -
lessve's breseh of specific covenants of the lease—for example, a prom- -

ise t6 maintain or improve the premises or to. resiore the prewuises upon

 termination of the lesse, Attorney’s fees may Vo vecovered only if thoy
are recoverable under-Section 1951.6, -~ . el

If the lessee proves that the amount - of rent that could reamnabiy '

b obtained by reletting affer termination cxcepds the amount of rems
- Teserved in the lsase, such esoess is offset against the damages other.. -
‘Wise recoverable under paragraph {4} of subdivision (a). Subject to

this exemption, however, ‘the lease having. been terminated, the lessee
2o longer hig an interest in the. property, and the lessor is pot account-

~ able far any excess rents gbisined through reletting,

- The basic measure of damages provided 1n Section 19512 is ééseﬁtig]iy

the same ‘as that formerly ‘set forth in Oivil Code, Bection 8308, The .. -
measure of damages tinder Seetion 8308 was apphicable,. howeyer, only

when the ‘IEaSé,s_é,prqvided and the lesser chose to invoke that remedy.

Except 8s provided in Seetion 1951.4; the meastira of damages under

Bection 1951.2 is applitable to all estes in which & leasor. s

ks dam.

' ,:fes upon breach and abwidonment by the lesses ot wpen termination of - -

- the leaso becsuse of the lessee's breach of the lease. Mareover, Seetion
19512 makex clear that the leisee has the burden of proving the
‘amount he is entitled to have offset agalnyt the unpaid ‘rent, while .

Section 3308 way silent as to the bupden of proof, Jo this respect; the

- ride stated is similar to that now applied in actions Tor breach of am:
ployment contraets. See. disenssion in Erler . Five Pﬂﬁﬂf&iﬁ?fﬂ!";&? Ine, .

249 Cal. App.2d 860, 57 Csl Rptr 516 (1967). TN
- Subdivision {ej. Under former law, attempts by a lessor -to miti-:

gate daniuges sometimes resulted in an unintended aeceptance of the =~

- lesBees’ surrender and consequenily in loss of. the lessor™s right to fu- .

ture rentals, Bee Dorcick v. Time Ol LOp., 108 Cal."App 24 677, 230 P24
10 (1951). One of the purpnses of Section 1931.2 is to reguire mitigation
by the lessor, and subdivision (c) is inshuded to insure that efforts by

~ the lessor to mitigate do not result in & waiver of ‘i}iis right. to damages

under Seetion 19512, © G R _
- Bubdivision '(d). The determination of the lessor’y liability for in- -
jury or damage for whick he i entitled to indemnification fvom . the
lessée may be subsequent tv a termination of ihe lease; evea though -
the camse of action arbse prior to termination, Subdivision (d) makes -
clear that, in such a case, the right to indemnifieation is unaflected by
the subsequent terminstion, o R PR




- tion of Pemisdiek in such & case. W
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Effeol on oiher rema&‘%ﬁ. Seetion 19515 i3 not & eomprehengive
statement of the lessor’s remedies. When the lessee breaches the lease
and abandons the property or the lesser terminates the lessee’s right fo
possession becanss of the lessce™s breach, the losor may simply rescind
or cangel the lease withont seeking affiveantive velief vnder the seetion.

- Where the lessee ig still it possession but has breached the lease, tha

lessor Taay regard the iesada as continuing in foree and seek damages for -
the detrient caused by the breach, resoriing to a subsequent aetion
i g further breach cooues  In sddition, Section 19514 permits the |
parties to provide zn alternative remedy in the lease—resovery of rent
ar it becomes dne. Ses slso Seetion 19315 (iquidated damages) and
Scotion 19518 {egnitable relief). o S -
One result of the enactent of Section 18512 is that, nnless the pax-
ties have otherwise apreetl, the iessor iy exoused from further perform-
anve of his obligations after the leass terminotes. In this regpest the -

_enaetment of Scetion 19512 ehanges the result in Kulvwste v. Pavific

Woodenware & Paper (o, 25 UnL2d 864, 155 P.2d 24 (1944).
‘Biminie of Uwmiitatiors. The statute of limitations for an setion under

" Scetion 1951.% is fonr yeurs from the dute of termination in the case of

a written lease and 10 yeavs in the case of & lease not in writing. See

Code of Civil Procedure Seetivas 337.2 and 395 ,

Civil Code Bection 1952 (neww) R L
{omment.  Seetion 1952 ia dasigned to clarify the relationship be.

4ween Sections 1051-1951.8 and the chaptor of the Code of Civil Pro-

cadare reluting to acticrs Tur mulawful detwipér; foreible eutry, and.:
forcibie detainer. The seijsns provided for in the Code of Civil Pro-
cedure chapter are designed to provide a suwmary method of recover-
ing possession of vroperty. : ‘ ‘

Subdivision {L) provides that ibe fact that a Jessor Ras recovered

- possession of the property by an andawiul deteine: action does not

prectude him frow bringing & separate action bo securp the velief to
which he is entitled auder Seetions 19512, 18515, 19518, and 19518, -

- Bome of the ineidontal demages to which the lessor is entitled may be

recovered in either  the nnlawful dotoiher yeticn or in an zeiion fo

. recover the damiges apecified hi Sections 18515, 10515, snd 19556, -

Under Section 1052, such dansages may be recovered in either aetion,
but the lessor is entifiad to but one deierminaton of ihe merits of &
claim for damages fur iy pevtieular defvicdent. R R

Under subdivigion (@), lwveevér, when -the lessor Pas evicted the
lessee wader the uslewful detainer provisions, he'sannot proveed under

-~ the provisions of Section 1951.4; 4.2, a lessor candol eviet the tenant
and refuse to witigate damages. In effect, tho lessor is put fo an elec-

.

nder somie eifedmnstances, the court

may order that exevution npon the jadgment in gn udlawfo! detainer
proceeding not to b ivsved until fve days aftér the entry of the judg-
ment; i the lessor is paid the sinount 1o which be is found to be
entitled within such time, the judgnient is satisfied and the tenant is
~ restored to hix sstate. In susk ease, sitde the Jossor never obiaing posses
gion of the property; bis right to the remedy provided by ‘Section

1951.4 is not affected by the proceeding. It the comrt granis relief from
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forfeiture and restores the Jessee to his astnte.aé authorized by Code
of Civil Procedure Sestion 1179, the lease—including any provision
glﬁﬂng the lessor the remedy provided in Section 1951.4—continues in

eot, ' Y ‘ .

: MOTION PO PRINT _

Senator Grunsky moved that 50 extra copies of the Senate Journu}
of March 3, 1969, contsining a report coneerning Senate Bill 101, bb -
printed. , i _ o ' '

Motioz carried unanimously.




